
WHITE PAPER

WHY PRESIDENT DRAKE DIDN’T HAVE TO FIRE 
JONATHAN WATERS

This White Paper will summarize the standards that courts and the Department of 

Education apply in analyzing an educational institution’s potential liability for “hostile 

environment” sexual harassment involving student conduct. The authorities cited and discussed in 

this memorandum, ranging from the United States Supreme Court to the Department of Education’s 

Office of Civil Rights, uniformly recognize that schools enjoy a wide degree of discretion in 

determining the appropriate corrective efforts to take in the case of student-on-student 

harassment.  A school’s exercise of that discretion will not be second-guessed by a court or the 

Department of Education unless its efforts to correct the problem are “clearly unreasonable.”  

This memorandum also addresses Department of Education recommendations 

regarding investigation procedures in sexual harassment matters, including the need for ample 

opportunity for all affected parties to present evidence and witnesses, due process protections 

for the accused, and an appeal procedure to protect against procedural error and unduly 

harsh penalties.  It also shows that there is no absolute requirement that Title IX 

investigations be completed within 60 days.
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LIABILITY STANDARDS FOR ACTIONS UNDER TITLE IX

UNITED STATES SUPREME COURT RULING

 In Davis v. Monroe County Board of Education, 526 U.S. 629 (1999), the United States 
Supreme Court ruled that a student may have a private right of action under Title IX when a 
school acts with “deliberate indifference” to known acts of harassment in its programs or 
activities.  526 U.S. at 643-645.  Student-to-student “hostile environment” harassment is 
actionable “only where the behavior is so severe, pervasive, and objectively offensive that it 
denies its victims equal access to education that Title IX is designed to protect.”  526 U.S. at 
652.  

 Under Davis, after a school becomes aware of “hostile environment” harassment by 
students, its obligation is to engage in corrective efforts to put an end to the behavior.  Only 
if the school’s efforts are “clearly unreasonable” will it be held liable for the student-
on-student harassment conduct.  

 In the Davis case, the Supreme Court emphasized that Title IX does not require school 
administrators to engage in any “particular disciplinary action” in order to avoid liability
after it has determined that harassment has occurred:

We stress that our conclusion here – that recipients may be liable for 
their deliberate indifference to known acts of pure sexual harassment –
does not mean that recipients can avoid liability only by purging 
their schools of actionable peer harassment or that administrators 
must engage in particular disciplinary action.…  Rather, the 
‘deliberate indifference’ standard will be met ‘only where the 
recipient’s response to the harassment or lack thereof is clearly 
unreasonable in light of the known circumstances.’  

Davis, supra, 526 U.S. at 649 (emphasis added).

UNITED STATES DEPARTMENT OF EDUCATION GUIDANCE

 The Department of Education’s Office of Civil Rights (i.e., the agency responsible for 
enforcing Title IX) also recognizes that a school is not required to take any particular 
form of disciplinary action against students or employees as part of its corrective
efforts in sexual harassment cases.  For example in a 2008 guidance document, the OCR 
recommends:  

The appropriate [corrective] steps should be tailored to the specific 
situation.  For example, the school may need to develop and publicize 
new policies or conduct training.  Depending on the nature and 
severity of the harassment, counseling, discipline, or further separation 
of the victim and harasser may be necessary.
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“Sexual Harassment – It’s Not Academic” (OCR, September 2008), p. 
13 (http://www2.ed.gov/about/offices/list/ocr/docs/ocrshpam.pdf ).

This same guidance document contains multiple examples of sexual harassment situations 
and recommended corrective actions; none of the recommendations involve termination of 
employment. 

 Similarly, in enforcing Title IX, the OCR has ruled that an individual found guilty of severe 
sexual harassment need not be suspended or expelled from the institution in order for the 
school to be Title IX compliant.  E.g., Massachusetts College of Art and Design, OCR 
Complaint No. 01-10-2046 (Oct. 8, 2010) (approving a sentence of disciplinary probation, a 
no-contact order, educational counseling, and an educational workshop in a case of sexual 
assault, and noting that “the sanctions that the College did impose appeared reasonably 
calculated to prevent further harassing conduct); Vermont Law School, OCR Complaint No. 
01-06-2045 (Dec. 1, 2006) (approving of a written reprimand and a letter of apology in a 
sexual assault case).  According to the OCR, its role in these cases is “to examine whether 
the institution in questions has taken appropriate action in response to the alleged violation;
it does not review the sufficiency of any findings made, or any penalties imposed” by 
the institution.  Skidmore College, OCR Complaint No. 02-95-2136 (emphasis added).

OTHER COURT RULINGS

 Courts have reached similar conclusions in addressing private actions under Title IX.  For 
example, in Oden v. Northern Marianas College, 440 F.3d 1085 (9th Cir. 2006), the court 
rejected a claim by a student that the school had “insufficiently punished” a teacher found 
guilty of harassment.  As a matter of law, this claim failed to meet the “deliberate 
indifference” standard for Title IX student-on-student harassment liability. 

 Similarly, in hostile environment employment cases under Title VII of the Civil Rights Act, 
courts routinely recognize that an employer need not fire the person responsible for the 
harassment in order to avoid liability to the offended employee.  For example, in Knabe v. 
Boury Corp., 114 F.3d 407 (3rd Cir. 1997), the court held that a warning to the employee 
found guilty of harassment was an adequate response.  See also, Adler v. Wal-Mart Stores, 
Inc., 144 F.3d 664, 676-677 (10th Cir. 1998) (progressive discipline is the proper approach to 
cessation of harassment; courts “must balance the victim’s rights, the employer’s rights, and 
the alleged harasser’s rights”).

CONCLUSION

 An educational institution is not required to terminate – or even take any particular type of 
disciplinary action – against an employee or student found guilty of hostile environment 
sexual harassment in order to avoid liability under Title IX.  Rather, the school’s obligation 
is to take corrective action to end the harassment.  This can include training, counseling, and 
other steps.  Only if the school is “deliberately indifferent” to the harassment and its 

http://www2.ed.gov/about/offices/list/ocr/docs/ocrshpam.pdf
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corrective efforts are “clearly unreasonable” will there be any potential liability under Title 
IX for “hostile environment” sexual harassment. 

INVESTIGATION PROCEDURES

 Neither the Title IX statute (20 U.S.C. §1681) nor the Department of Education’s 
implementing regulations (34 C.F.R. §106.8) contain or require any specific procedures for 
investigation of a sexual harassment complaint.  The DOE regulations require only that an 
educational institution put in place a grievance procedure “providing for prompt and 
equitable resolution of complaints of discrimination on the basis of sex.”  34 C.F.R. 
§106.8(b). This would include claims of sexual harassment.

 In a guidance document entitled “Revised Sexual Harassment Guidance:  Harassment of 
Students by School Employees, Other Students or Third Parties” (OCR, January 2001), the 
OCR recognized the discretion of education institutions to determine what needs to be 
included in their internal procedures.  In this document, the OCR stated that “procedures 
adopted by schools will vary considerably in detail, specificity, and components, reflecting
differences in audiences, school sizes and administrative structures, state or local legal 
requirements, and past experience.”  Id., p. 20.  The general factors that the OCR will
consider in evaluating internal investigation procedures include “adequate, reliable, and 
impartial investigation of complaints, including the opportunity to present witnesses 
and other evidence.”  Id.   The guidance document also specifically refers to the need to 
protect the due process rights of the accused individual in the investigation procedure.  
Id., pp. 21-22.  

 In a recent guidance document entitled “Questions and Answers on Title IX and Sexual 
Violence” (“Questions and Answers”) (OCR, April 2014), the OCR again recommended 
that investigation procedures be tailored to the particular circumstances of the educational 
institution involved.  According to this document, “the specific steps in a school’s Title IX 
investigation will vary depending on the nature of the allegation, the age of the student or 
students involved, the size and administrative structure of the school, state or local legal 
requirements (including mandatory reporting requirements for schools working with 
minors), and what it has learned from past experiences.”  Questions and Answers, p. 24
(http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf).

 In the 2014 guidance document, the OCR emphasizes that “in all cases, a school’s Title IX 
investigation must be adequate, reliable, impartial and prompt” and the procedure must 
“include the opportunity for both parties to present witnesses and other evidence.”  
Questions and Answers, p. 25 (emphasis added). According to another guidance document, 
the “parties must have an equal opportunity to present relevant witnesses and other 
evidence.”  Dear Colleague Letter: Sexual Violence (“DCL Sexual Violence”) (OCR, April 
2011) (http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf ), p. 11. 

http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf
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 The 2014 Questions and Answers guidance document also recommends (but does not 
mandate) an appeal procedure that gives both the complainant and the accused party the 
opportunity to appeal the findings of the investigation. Questions and Answers, p. 37.  

 Although the Questions and Answers document recommends a 60-calendar-day time frame 
for “prompt and equitable” resolution of investigations, it also clearly states that “the OCR 
does not require a school to complete investigations within 60 days.”  Id., pp. 31-32.  See 
also, DCL: Sexual Violence, pp. 12-13. Whether a longer period of time is required will 
depend on factors such as the complexity of the investigation and the alleged severity and 
extent of the conduct under investigation.  Id.  This suggested 60-day time frame is also 
exclusive of any additional time that may be required for the recommended appeal
procedure.  Id.

CONCLUSION

 A review of the Title IX statute, implementing regulations, and interpretive materials from 
the Department of Education reflect that there is not a specific mandated procedure for 
investigating complaints of sexual harassment.  Any claim by the University in the present 
matter that Title IX or the Department of Education required it to complete the investigation 
within a specific period of time, to interview only a limited number of witnesses, to not 
allow Mr. Waters a reasonable opportunity to provide evidence, to interview only a skewed 
sample of representatives, to not give Mr. Waters the opportunity to provide his own 
witnesses, or to engage in other basic due process irregularities over the course of its
investigation is not true.  To the contrary, Title IX guidance on this subject emphasizes due 
process protections throughout the investigation process, and equal opportunity of the 
affected parties to present witnesses and evidence.  The DOE also recommends a fair appeal 
procedure for both the complainant and the subject of an internal investigation.




